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I. INTRODUCTION: DIGNITY AND DEATH

An official brown manila envelope arrived in the mail from the court. I pulled
out a very thin packet of papers and saw the cover page was a "Notice of Entry,"
which announced to interested parties that an Order related to an adult
guardianship case has been filed in court. Usually, an Order appointing a guardian
for an adult is a lengthy document of fifteen pages or more, so I knew instantly
that this Order was different.
I saw the name on the caption: "In the Matter of the Guardianship of Etta C."' I
quickly turned over the cover page and felt a chill when I saw the title of the
caption on the next page:
"Order to Abate Guardianship by Death"
The Order recited a short chronology:
"Petition alleging Etta C. is unable to manage personal needs and property duly
verified on the 14th day of March 2007;
A hearing having been held on the 10th day of April 2007;
And a guardian having been appointed pursuant to a final Order and
Judgment signed on the 21st day of October 2007;
And the Incapacitated Person having passed away on the 20th day of
October 2007;
And no Guardian having qualified nor marshalling any income or assets; it
is hereby
ORDERED, that the above captioned guardianship is hereby abated by
death; and it is further
ORDERED, that Community Guardianship Services, Inc. is hereby
discharged as Guardian..."
A wave of memories about Etta C. and her case flooded my mind. The local
adult protective services agency had alleged that Etta C. was incapacitated. I
became involved in the case as a supervising attorney in the Elder Law Clinic of
Main Street Legal Services, the clinical program at the City University of New
York School of Law. 2 The Elder Law Clinic was appointed by the court to serve
1. Names, dates, and other potentially identifying information have been changed, although all the
information in the Etta C. case is available as a public court record.
2. The Elder Law Clinic of CUNY School of Law served as Court Evaluator for Etta C.'s case, and all
the cases discussed in this article from 2003-2006. My knowledge of these cases is based on personal
observations and review of the public records for each case, including the Court Evaluator reports
prepared by clinic students. As Court Evaluator, we do not represent a party as an attorney and therefore
are not subject to attorney-client confidentiality and evidentiary privilege. Provided the Court Evaluator
testifies and is subject to cross-examination, the report is admitted into evidence and made part of the
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as Court Evaluator, charged with investigating, acting as the "eyes and ears" of
the court, and producing a written report that included recommendations to the
judge as to how the case should be decided.
I remembered being in Ms. C.'s apartment, observing her initial interview with
my clinic students. Ms. C. was eighty years old at the time the petition for
guardianship was filed, lived on a fixed income with meager assets, and was
African-American. Although Ms. C. did not live alone, she did not have an
adequate caregiver. Despite her diminishing capacity and inability to care for
herself as. a result of worsening dementia, Ms. C. displayed inspiring strength of
character and dignity. Ms. C. had faced tragedies of chronic illness and death
involving her own two children, and now provided a home for a grandchild. Ms.
C. refused to believe the allegations in the guardianship petition that she had been
exploited financially.
Ms. C. was not receiving adequate help from the local adult protective services
agency, and while the guardianship was necessary, it was arguably more
important that Ms. C. receive the array of support services to which she was
entitled, including transportation to medical appointments, home care aides,
visiting nurses, assistance with cleaning and shopping, and help managing her
finances.
I turned my attention back to the Order discharging the guardian due to Ms.
C.'s death. I felt angry and indignant when I saw that the Order was signed more
than six months after the hearing, and that the guardian had failed to qualify to
serve before Ms. C. died.3 All that for nothing. I was offended that the
Order-prepared by the attorney for the petitioner, the local Department of Social
Services--deviated from its own concise chronology of events. The Order placed
the fact and date of Ms. C.'s death last, immediately after the date the Order
appointing the guardian was signed, although Ms. C. had actually died just one
day before.
Was this mere coincidence, without significance, or a final symbol of how Ms.
C. had been pushed to the back of the guardianship bus?

public record. N.Y. MErAL HYG. LAW § 81.12(b) (2004). For a discussion of ethical issues that confront
attorneys in guardianship matters, see A. Frank Johns, GuardianshipAdjudications Examined within the
Context of the ABA Model Rules of ProfessionalConduct, 37 STETSON L. REv. 243 (2007).

3. After a judge decides that a guardian should be appointed, there is a process that must be completed
before the guardian has the official authority to act. The petitioner's attorney must prepare and submit a
proposed Order to the court, on notice to the interested parties. After the judge signs the Order, a New
York guardian (and there are similar procedures in most, if not all, states) must then qualify by filing a
Consent to serve as guardian, an Oath to discharge duties faithfully, and a Designation of the court clerk
to accept service if the guardian cannot be found within the state. The court then issues a signed
Commission to the guardian, which serves as evidence of the guardian's legal authority to, act. As
illustrated by the case of Etta C., the gaps between these steps can result in multiple delays before the
guardian is actually legally authorized to act. Particularly if there is a transition from a nursing home back
to the community, the guardian must immediately deal with Social Security benefits that may have been
diverted to the nursing home as representative payee and arrange for the appropriate Medicaid level of
care.
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Did the delay in signing the Order reflect a failure of the guardianship system
and the various actors involved, or the quality of justice for an elderly woman
who was poor, incapacitated, and happened to be African-American?
Each guardianship case is represented by pleadings, reports, affidavits, orders,
and other documents. Behind the curtain of paper is a human being, often
extremely vulnerable, 4 thrust into a guardianship system filled with good intent,
noble aspirations and, in New York, as in many states, a modem, progressive
statute that often continues to fall short of achieving its objectives.
State guardianship laws have improved dramatically since the mid-1980s,

4. The term "vulnerable" traditionally refers to populations that are in need of special protection, such
as children and the elderly. See, e.g., Martha Fineman, The Vulnerable Subject: Anchoring Equalityin the
Human Condition, 20 YALE J.L. & FEMINISM 1, at 8 (2008). Those who are elderly, lack decisional
capacity, and are unbefriended-i.e., without family or friends-are among the most vulnerable. See
PAMELA B. TEASTER ET AL., PUBLIC GUARDIANSHIP AFTER 25 YEARS: IN THE BEST INTEREST OF
INCAPACITATED PEOPLE? 13 (ABA Comm. L. & Aging 2007), [hereinafter Public Guardianship],citing
NAOMI KARP & ERICA WOOD, INCAPACITATED AND ALONE: HEALTH CARE DECISION-MAKING FOR THE
UNBEFRIENDED ELDERLY 1 (ABA Comm. L. & Aging 2003). Professors Michael K. Gusmano and Victor
G* Rodwin have identified the following "dimensions" of vulnerability for a community: number and
percent of people age 75 years and over; percent of people (75+) living below poverty level; percent of
people (75 +) living alone; percent of people (75 +) reporting at least one disability; percent of people
(75 +) who are "linguistically isolated;" and rate of hospitalization for "avoidable hospital conditions" for
the population 18 and over, an indicator of neighborhood access to primary care. Michael K. Gusmano &
Victor G. Rodwin, The Elderly and Social Isolation, Testimony to Committee on Aging, NYC Council
(February 13, 2006) at 4, available at http://wagner.nyu.edu/faculty/testimony/rodwin
NycCouncil021106.pdf. The vulnerable elderly have been defined as "[p]ersons 65 years of age and older
who are at high risk for death or functional decline. Rand Corporation, ACOVE Project at
http://www.rand.org/pubs/researchbriefs/RB4545-1/indexl.html. The ACOVE Project ("Assessing the
Care of Vulnerable Adults") has developed a simple assessment tool to identify the vulnerable elderly that
includes the following: "self-rated health: fair or poor; limitations in physical functioning (difficulties
carrying 10 pounds, grasping, reaching, stooping, and/or walking one quarter mile; any functional
disabilities (difficulties bathing, shopping, walking, with money management, and/or with light
housekeeping); age 75-84; age 85 & over." Rand Health, Research Highlights, The Quality of Health
Care Received by OlderAdults (2004). See also Silvia Sorensen and Martin Pinquart, Vulnerability and
Access to Resources as Predictors of Preparationfor Future Care Needs in the Elderly, 12 J. Aging
Health 275 (2000), available at http://jah.sagepub.com/cgi/content/abstract/12/3/275 (finding that
vulnerability measured by limitation in activities bf daily living and age were significant factors in
predicting whether a person had planned for anticipated care needs in comparative study of elders in Utah
and Germany). Professor Fineman has developed a theoretical concept of vulnerability to fill in the
"ambiguity" of the term and provide a "rich subject" that will enable social policy and law to develop
around the vulnerable subject as the norm, rather than the autonomous person around which modem
equality jurisprudence is framed. Fineman, supra note 4, at 8. Professor Fineman views the term
vulnerable as traditionally having "limited and negative associations" with "victimhood, deprivation,
dependency, or pathology." Id. I use the term vulnerable to express a multi-faceted concept that
encompasses not only recognized factors relating to age and physical and cognitive functioning, but also
a person's efforts to maintain dignity and integrity when faced with circumstances beyond his or her
control, somewhat akin to Professor Fineman's "universal, inevitable, enduring aspect of the human
condition that must be at the heart of our concept of social and state responsibility." Id. One of the
compelling reasons cited by Professor Fineman to use vulnerability as the measure of government action
and responsibility is that vulnerability cuts across individual characteristics, class, and material
circumstances and is a common thread that unites all people.
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through the efforts of advocates, investigative journalists, 5 numerous studies and
books, 6 conferences, 7 congressional hearings, 8 and legislative action. 9 Most
statutes' now include strengthened due process protection, mandated by the U.S.
Constitution, at every stage of the proceeding, including the hearing. 1 They

5. See, e.g., FRED BAYLES & ScoTr McCARTNEY, GUARDIANS OF THE ELDERLY: AN AILING SYSTEM
(Associated Press Special Report Sept. 1987) (documenting the failures of the guardianship based on a
review of 2,200 guardianship files and thorough investigation nationwide). For a more recent article on
the problems that continue to plague guardianship systems, see Jeff Kelly, Maggie Kowalski, & Candice
Novak, Courts Strip Elders of Independence, BOSTON GLOBE, Jan. 13, 2008, available at http://
www.boston.com/newsllocallarticles/2008/01/13/courtsStrip-elders-of-their-independence/.
6. See, e.g., COURT OF LAST RESORT FOR THE ELDERLY AND DISABLED (Winsor C. Schmidt, Jr. ed.
1995).
7. For example, the 1988 Wingspread Conference and 2001 Wingspan Conference gathered together a
multi-disciplinary group of experts and produced comprehensive recommendations. See Comm'ns on the
Mentally Disabled & Legal. Problems of the Elderly, Am. Bar Ass'n, Guardianship:An Agenda for
Reform, 13 MENTAL & PHYSICAL DISABILITY L. REP. 274 (1989) (summarizing substance and
recommendations of Wingspread Conference); Frank Johns & Charles P. Sabatino, Introduction:
Wingspan-The Second NationalGuardianshipConference, 31 STETSON L. REv. 573 (2002); WingspanThe Second National Guardianship Conference, Recommendations, 31 Stetson L. Rev. 595 (2002);
Marshall B. Kapp, Reforming Guardianship Reform: Reflections On Disagreements, Deficits, And
Responsibilities, 31 STETSON L. REv. 1047 (2002) (noting the presence of widespread disagreement
among Wingspan participants, mostly revolving around the tension between adversarial and therapeutic
approaches).
8. See, e.g., GENERAL ACCOUNTING OFFICE, GUARDIANSHIPS: COLLABORATION NEEDED TO PROTECT
INCAPACrrATED ELDERLY PEOPLE, GAO-04-655 (2004), available at http://www.gao.gov/new.items/
d04655.pdf (finding that problems in monitoring guardians were primarily due to lack of implementation
of existing law and inadequate training) [hereinafter GAO REPORT].
9. For a summary of developments in guardianship law and practice, see Naomi Karp & Erica Wood,
Guarding the Guardians: Promising Practicesfor Court Monitoring (AARP), Dec. 2007, at 14-17
[hereinafter Guarding the Guardians];Pamela B. Teaster, et al., Wards of the State: A National Study of
Public Guardianship (ABA Comm. L. & Aging), Mar. 31, 2005, at 19-22, available at http://
www.abanet.org/aging/publications/docs/wardofstatefinal.pdf [hereinafter Wards of the State]..
10. In the year 2007 alone, the ABA Commission on Law and Aging catalogued 27 statutory changes
in 14 states compared to 16 changes in 8 states in 2006. ABA Commission on Law and Aging, State Adult
GuardianshipLegislation-Directionsof Reform 2007 (ABA Comm. L. & Aging 2007) at 1.
11. A person may not be deprived of life, liberty, or property without due process of law. U.S. CONST.
AMEND. V. Among the due process safeguards are the use of evidentiary rules that are an essential feature
of adversarial litigation. See, e.g., N.Y MENTAL HYG. LAW § 81.02(b) (2004) (determination of
incapacity must be based on clear and convincing evidence); N.Y. MENmrA HYG. LAW § 81.11 (b)(1)(2004)
(any party has right to present evidence); In re Q.E.J., 14 Misc.3d 448 (Sup. Ct. Kings County 2006)
(refusing to admit medical records in guardianship proceeding based on physician-patient privilege). As
guardianships involve potential deprivation of fundamental rights, it is critical for the person alleged to be
incapacitated to have the opportunity to vigorously contest the appointment of a guardian, beginning with
the right to an attorney. See N.Y. MENTAL HYG. LAW § 81.10(2004). Yet, guardianships are also intensely
personal matters that are often best resolved through discussion, negotiation, and compromise. In practice
the interested parties frequently sharpen the issues and find common ground that help prepare the case for
the hearing. Mediation can be effective in crafting a resolution of the case that balances the interests of all
involved, although concerns have been raised about the extent to which it safeguards the due process
rights of the person alleged to be incapacitated. See e.g., Susan N. Gray, Mediation And The Elderly:
Using Mediation To Resolve ProbateDisputes Over GuardianshipAnd Inheritance, 32 WAKE FOREST L.
REv. 397 (1997); Mary F. Radford, Is The Use Of Mediation Appropriate In Adult GuardianshipCases?
31 STETSON L. REv. 611 (2002); Erica F. Wood, Symposium Article: Dispute Resolution And Dementia:
Seeking Solutions, 35 GA. L. REv. 785 (2001).
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require post-appointment oversight mechanisms' 2 designed to monitor and
assure that court-appointed guardians 3 fulfill their responsibilities. Yet despite
the development of best practices and models for monitoring and oversight,' 4 .
implementation remains a problem due to inadequate human and financial

12. Guardianship statutes in all states, and the District of Columbia, require basic oversight
mechanisms. GAO REPORT, supra note 8, at 9. Effective monitoring usually include background checks

of a guardian and disqualification if a guardian has a criminal conviction, requirements that a guardian
attend a training session, visit the incapacitated person a number of times each year, file a bond for

property, and file initial, annual, and final reports that are reviewed by the court or a designee. GAO
REPORT, supra note 8, at 21 (listing requirements and practices of four courts cited as "exemplary" in their
oversight of adult guardianships, each of which included most or all of these oversight mechanisms and

court practices that went beyond the requirements of state law, such as periodic visits by court
investigators with the incapacitated person). New York, while not cited in the GAO Report, has a
comprehensive monitoring system that includes the following: requiring the guardian to file a bond and
attend a training program unless waived by the court; disqualification if the proposed guardian has been
convicted of a felony at any time or a misdemeanor within the past five years, unless the proposed
guardian has been formally relieved of these "disabilities" by a court; at least four visits with the

incapacitated person annually; filing of an initial report within 90 days after qualifying as guardian,
annual reports thereafter, and a final report prior to discharge, all of which are reviewed by a "court
examiner" appointed by the court and ultimately approved by a judge. N.Y. MENTAL HYG. LAW
§ 81.20(2004). For a comprehensive overview of the problem, description of effective statutory models,
and recommendations, see Guardingthe Guardians,supra note 9. A subcommittee, of the Committee on
Legal Problems of the Aging of the Association for the Bar of the City of New York, chaired by the Hon.

Kristin Booth Glen, produced an early and comprehensive report on the need for guardianship

monitoring. See Committee on the Legal Problems of the Aging, Guardianship Monitoring in the
Supreme Court, 49 THE REcoRD OF THE AssoctIAON OF THE BAR OF THE Crrv OF NEW YORK 5, 604
(1994).
13. Guardians may be family members, friends, professionals, organizations, and in the case of a
public guardian, a government agency or organization that is publicly funded. The VERA Institute of
Justice (http://www.vera.org) is a not for profit organization that has an innovative Guardianship Program
for the most vulnerable elderly. See Jean Callahan and Andrea Snelson, Team Approach to Guardianship
PreservesIndependence of Ward, GeneratesSavingsfor Sate (BIFOCAL, Vol. 29, Issue 3) (Feb. 2008).
Public guardians receive most, if not all, of their funding from the government. Wards of the State, supra
note 9, at 22. The "overwhelming majority" of states either have "explicit" or "implicit" public
guardianship statutes. Id. at 53. New York grants statutory "public guardian" authority to "Community
Guardians" that are not-for-profit groups that can be appointed only in cases brought by Adult Protective
Services, are limited to serving as guardian only for people who reside in the community, and must be
discharged if the incapacitated person is placed in a nursing home or other facility. N.Y. Soc. SERV. LAW
§ 473-d (2004). See also, In re JASA, 674 N.Y.S.2d 34 (N.Y App. Div. 1998) (holding that community
guardian prohibited under authorizing statute from continuing to serve as guardian for person placed in
long term care facility). In New York, this creates a gap for people who are unable to reside in the
community, particularly for people who do not have family or friends available to serve as guardian, are
indigent and cannot compensate a guardian from their own funds. The plight of nursing home residents
who lack decision making capacity, particularly those without a guardian, is part of the broader problem
of the quality of care in nursing homes. See e.g., Nicholas G. Castle and Dennis G. Shea, Mental Health
Services andthe Mortalityof Nursing Home Residents, 9 J. AGING & HEALTH 498, 498-513 (1997); Jeanie
Kayser-Jones, Malnutrition,Dehydration, and Starvation in the Midst of Plenty: The PoliticalImpact of
QualitativeInquiry (Qualitative Health Research, vol. 12) (Dec. 2002), at 1391-405.
14. See, e.g., Beth Baker, Who Guards the Guardians of the Vulnerable Elderly? (AARP Bulletin
Today) (April 21, 2008), availableat http://bulletin.aarp.org/yourhealthlcaregiving/articles/who-guardsthe-guardians.html.
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resources and the complexity of meeting the needs of vulnerable elders 15 whose
capacity to make decisions and care for themselves is diminished.
The plight of the "unbefriended" guardianship population, for whom the
appointment of a public guardian 16 is the last resort, 17 was the focus of this
cautionary note in Wards of the State, a 2005 report by the American Bar
Association Commission on Law and Aging:
Guardianship experts contend that although we have come a long way
legislatively, there has been very little in practice and in effect on the lives of
vulnerable wards and proposed wards. One source observed that changes in law
are nothing but a mask of virtual reality, hiding what is actually being done in
the process, and what is done to older Americans caught in it ...In truth, we
have very little data to refute or substantiate this. Statistics are scant. The
number of adults under
guardianshipin the United States remains unknown.
18
(Emphasis in original.)

In this article, I contribute to exposing the often-hidden reality of the
guardianship process through a preliminary analysis of a small sample of twenty
15. While there are various definitions of "elderly," for purposes of this article, I define an elder as a
person 65 years of age or older. The World Health Organization recognizes that 65 is the generally
accepted benchmark, but recommends 50 as the definition of an elderly person in developing nations,
specifically in sub-Sahara Africa. See Definition of an Older or Elderly Person: Proposed Working
Definition for an Older Personfor the MDS Project (World Health Organization 2008), available at
http:llwww.who.int/healthinfo/survey/ageingdefnolderlen/index.html. The United Nations uses 60 or 65
to define old age. According to the U.S. Census Bureau, in 2006, 35.5 million people in the U.S., or about
12% of the population, were 65 or older. Older Population in the United States: 2006, U.S. Census
Bureau, availableat http:/lwww.census.gov/population/www/socdemo/age/age_2006.html. In 2030, the
elderly population is expected to double to approximately 72 million people, with a corresponding rise in
the numbers of people with "cognitive disabilities." Senator Gordon H. Smith, Ranking Member and
Senator Herb Kohl, Chairman, U.S. Senate Special Committee on Aging, Guardianshipfor the Elderly:
Protecting the Rights and Welfare of Seniors with Reduced Capacity (December 2007) at 4 [hereinafter
Senate Report].
16. A public guardian is an entity that receives most, if not all, of its funding from a governmental
entity." Pamela B. Teaster, et al., Public Guardianship After 25 Years: In the Best Interest of
Incapacitated People? (Retirement Research Foundation), 2007, at 17. Not all states have publicly
funded guardians, and for the "unbefriended" without family or friends in these states, an independent
guardian will be appointed.
17. Wards of the State, supra note 9, at 22.
18. Wards of the State, supra note 9, at 4. See also, A. Frank Johns, Guardianship Folly: The
Misgovernment of Parens Pariae and the Forecast of Its Crumbling Linkage to Unprotected Older
Americans in the Twenty-First Century-A March of Folly? Or Just a Mask of Virtual Reality, 27
STETSON L. REV. 1 (1997). The GAO report also found that the number of incapacitated elderly and
guardians are "unknown." GAO REPORT, supra note 8, at 6. However, the GAO Report found that for
adults who are age 65 and older, Social Security Administration representative payees total 717,623,
Veteran's Administration representative payees total 46,449, and Office of Personnel Management
representative payees total 5,161 for a total of 769,233. Id. Another unknown statistic is the number of
elderly who are neglected, exploited, or abused by their guardian, although the GAO Report lists several
publicized incidences of such abuse. Id. at 8-9. According to Wards of the State, approximately 1.5
million people or 1 in 1,750 people had a guardian according to a 1996 estimate. Wards ofthe State, supra
note 9, at 4.
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adult guardianship cases in New York City.19 These cases primarily involve older
adults with a combination of factors that increased their vulnerability during the
period of the guardianship, including advanced age, having income around or
below the poverty level at the time of the guardianship, 2 ° living alone, diminished
mental or physical capacity, and residing in an institutional health care facility at

the time of the petition for guardianship. The cases in this sample are important
and of universal value because they reflect the human side of adult guardianships
and how the system affects the most vulnerable elderly. 21 In guardianship cases,
the management of finances and property can overshadow the personal needs of

the incapacitated. However, in this sample, the absence of substantial assets
allows personal needs to be a central focus.
Etta C.'s case is representative of guardianship cases brought against 22 the
most vulnerable individuals in the elderly guardianship population, in that it was

23
initiated by an institutional petitioner, the adult protective services agency,

19. The sample includes cases filed in the Supreme Court in various counties in New York City from
2003-2006. Supreme Court is the trial court in the New York State Court system that has jurisdiction over
adult guardianships brought under Article 81 of the N.Y Mental Hygiene Law. This analysis is
preliminary due to the small size of the sample, but evolving as the data develops over time during the
course of the post-guardianship process and the potential for adding new cases.
20. See Section IV. B. 4 infra.
21. See generally, e.g., Edie L. Greene, Deciding to Let Others Decide: Judging the Need for
Guardianshipand Conservatorship(ABA Prob. & Prop. Journal) (Jan./Feb. 2008), at 47, available at
http://www.abanet.org/rppt/publications/magazine/2008/jf/deciding-greene.pdf (noting relationship between person's loss of liberty under guardianship and mental health, personal empowerment, and
physical health); Jennifer L. Wright, ProtectingWho From What, and Why, and How?: A Proposalforan
Integrative Approach to Adult Protective Proceedings, 12 ELDER L.J. 53, 72-84 (2004) (discussing
adverse impact of guardianship and civil commitment proceedings).
22. I use the term "against" because the appointment of a guardian infringes upon the fundamental
rights of a person and therefore requires the full panoply of due process safeguards and the opportunity to
vigorously contest the allegations. However, it is also true that a guardianship proceeding may be
commenced "for" a person alleged to be incapacitated, as it may provide necessary protection for
someone at risk of harm.
23. Federal law requires states to provide protective services for adults. 42 U.S.C. §§ 1397-1397f.
(2008) In New York, adult protective services provide a variety of support services for vulnerable adults
who are at risk of harm, are unable to care for themselves, and have no other available sources of
assistance. N.Y. Soc. SERv. LAW § 473(l)(2004); David Goldfarb & Joseph Rosenberg, Scope of Adult
Protective Services, New York Guide to Planning for the Elderly (2008) at § 15.04[l]. Problems with the
quality of services provided by adult protective services in New York and other states, due to lack of
resources, inadequate training, and unlawful actions, have been documented in cases and newspaper
articles. See, e.g., In re Eugenia M., 867 N.Y.S.2d 373 (N.Y App. Div. 2008) (dismissing petition to
appoint guardian and noting that it would be improper for APS to obtain an ex parte Order to Gain Access
to the person's apartment in order to obtain evidence to use in the guardianship proceeding); Van
Cortlandt v. Westchester County, 2007 U.S. Dist. LEXIS 80977 (S.D.N.Y. 2007) (court denied motion to
dismiss elderly petitioner's allegations that APS unlawfully and without justification removed her from
her home and involuntarily committed her without justification, finding sufficient claim of unreasonable
seizure under the Fourth Amendment); Pam Belluck & Joe Sexton, Problems of Aged Overwhelm an
Agency, N.Y TnMms, July 12, 1996, at Al; Ralph Blumenthal and Barbara Novovitch, Texas Agency for
Elderly UnderFire Over Neglect, N.Y TiEs, April 20, 2004, at A 12 (describing how APS fail to address
problems of elders in rural West Texas, leading to unnecessary suffering and possibly preventable deaths,
noting inadequacy of investigation process); Mary Jane Smethanka, Growing Fear: Elders Swindled by
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which had a duty to provide appropriate services to Ms. C. But, as Ms. C.'s
capacity continued to diminish, her desperate and unfulfilled need for support
services was displaced and deferred by the agency's lawyers through an
adversarial proceeding to appoint a guardian.
Adult guardianships exist within an intersection of humanity and legal
bureaucracy that makes narrative and statistics appropriate touchstones and
metaphors for exploring the following questions:
What is the relationship between a guardianship proceeding and the gender,
age, race, ethnic identity, and economic status of the person alleged to be
incapacitated?
Do institutional petitioners turn to guardianship instead of providing
adequate services for the person alleged to be incapacitated?
Do guardianship proceedings dislocate a person from the community and
result in permanent institutionalization?
How should guardianship systems be reformed to better serve the poor, frail,
vulnerable, and unbefriended elderly?

I begin with a brief overview of adult guardianships and explain the functional
approach to decision making capacity within the framework of a model statute,
Article 81 of the New York Mental Hygiene Law. I then examine the social
justice and legal strategies related to guardianship through the prism of a law
school clinical setting. I then explore how guardianships affect the vulnerable
elderly by analyzing patterns in this sample of cases within the context of identity
and economic status. Finally, I conclude with preliminary recommendations.
II. AUTONOMY AND PROTECTION: OVERVIEW OF ADULT GuARDIANsHIPs

The appointment of a guardian implicates liberty, privacy, and due process
rights under the Constitution. z4 Adult guardianships involve a person2 5 who is
alleged to be incapacitated to such an extent that she is unable to make particular
decisions about property2 6 and personal needs. 27 The following factors, individuFamily, STAR TRIB. (Minneapolis-St. Paul), Feb. 10, 2008, at 1A (describing how Hennepin County APS
only investigated 126 of 700 allegations of financial exploitation in 2007, with only 20 substantiated, and
fewer than 5% resulting in criminal charges).
24. See, e.g., In re Conservatorship of Groves, 109 S.W.3d 317 (Tenn. Ct. App. 2003); Edward W. v.
Lamkins, 122 Cal. Rptr. 2d 1 (Cal. Ct. App. 2002); In re Grinker, 77 N.Y.2d 703 (N.Y. 1991).
25. The people in the guardianship population include the elderly who no longer have the capacity to
make decisions about property and personal needs and younger adults with mental illness, developmental
disability, and other cognitive impairments that affect decision-making. Guarding the Guardians, supra
note 9, at 14.
26. Property management powers include decisions regarding gifts, support for dependents, contracts,
trusts, confidential records, government benefits, paying bills, Medicaid and estate planning, and
defending or maintaining lawsuits. See, e.g., N.Y. MENTAL HYG. LAW § 81.21.
27. Personal needs powers include decisions about personal care, social environment and social life,
travel, license to drive, confidential records, government and private benefits, education, health care and
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ally and in combination, increase the likelihood that a person may need assistance
with decisions: age; decline in cognitive function due to dementia, Alzheimer's
Disease, Parkinson's Disease or other conditions; 28 living alone and social
isolation; 29 and residing in a nursing home. 30 Guardianship is the mechanism by
which a substitute decision maker is granted legal authority over a person with
diminished capacity to make decisions. Guardianships usually occur as a last
resort or a default in the absence of proper planning to avoid a guardianship,
which can be done with advance directives such as a power of attorney, living
31
will, health care proxy, or other arrangements such as a trust.
In Guardingthe Guardians,the ABA Commission on Law and Aging divides
the guardianship process into a "front end" and a "back end.",32 The front end
includes the beginning phases of the proceeding, from filing through the hearing
and decision, which will result either in the petition being dismissed or the court
medical treatment, and place of residence and living arrangements. See, e.g., N.Y. MENTAL HYG. LAW
§ 81.22 (2004).
28. Although most modem guardianship statutes use a functional assessment of capacity that focuses
on the person's ability to perform activities of daily living relating to personal needs and property, it is
important to understand the impact medical conditions may have on decisional capacity. See, e.g., Robert
P. Roca, Determining Decisional Capacity: A Medical Perspective, 62 FoRDHAM L. REv. 1177 (1994)
(explaining the critical role a psychiatrist can play in identifying the existence of a medical condition that
may be causing cognitive impairment and recognizing when interventions such as adjusting medication
may alleviate problems, for example when depression is an underlying cause). The assessment of
incapacity by judges, lawyers, and health care professionals may be unreliable due to pretext and
"sanism." See generally Michael L. Perlin, "Half-Wracked Prejudice Leaped Forth": Sanism,
Pretextuality, and Why and How Mental Disability Law Developed as it Did, 10 J. CONTEMP.LEGAL
IssuEs 3 (1999).
29. See, e.g., Jessica Walker & Cara Herbitter, Aging in the Shadows: Social IsolationAmong Seniors
in New York City, UNITED NEIGHBORHOOD HousEs SPECIAL REP. (2005); ERIC KLINENBERG, HEAT WAVE:
A SOCIAL AuToPsY OF DISASTER IN CHICAGO (2002).
30. In 2005, 1.5 million people resided in nursing homes in the United States, representing only 2% of
the 65 or older population and 14% of the 85 or older population. Among nursing home residents, 88%
were 65 or older and 45% were aged 85 and older. Approximately one-half of all nursing home residents
have dementia. Ani N. Houser, AARP Public Policy Institute, Nursing Homes ResearchReport (October
2007), availableat http://www.aarp.org/research/longtermcare/nursinghomes/fsl 0r_homes.html. Mental
health problems are recognized to be widespread among nursing home residents. See, e.g., Lori L. Jervis
& Spero M. Manson, Cognitive Impairment, PsychiatricDisorders,and Problematic, Behaviors in a
Tribal Nursing Home, 19 J. AGING HEALTH 19; 260, available at http://jah.sagepub.comcgi/content/
abstract/19/2/260 (finding high levels of cognitive, psychiatric, and behavioral problems in small sample
of Northern Plains American Indian nursing home residents); Jeanne Teresi et al.,
Prevalence of
Depressionand DepressionRecognition in Nursing Homes, 36 SOC. PSYCH. PSYCHIATRIC EPIDEMIOLOGY
613-20 (2001) (finding that 20% of nursing home residents in six nursing homes in New York suffered
from depression).
31. See, e.g., Charles P. Sabatino, The Legal and FunctionalStatus of the Medical Proxy: Suggestions
for Statutory Reform, 27 J. OF L. MED. AND ETHICS 52 (1999); Paul F Stavis, The Nexum: A Modest
Proposal For Self-Guardianship by Contract, A System Of Advance Directives And Surrogate
Committees-At-Large For.The Intermittently Mentally Il, 16 J. OF CONTEMP. HEALTH L. & POL'Y 1
(1999); Linda Whitten, Durable Powers as an Alternative to Guardianship:Lessons We Have Learned.
37 STETSON L. REV.7 (2007); Special Theme: Advance Directive Instruments For Health and Health
Care, Guest Editor: Bruce J. Winick: Foreword Planningfor the Future Through Advance Directive
Instruments, 4 PSYCH.PUB. POL'Y & L. 579 (1998).
32. Wards of the State, supra note 9, at 12.
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appointing a guardian with specific powers, often indefinitely, but sometimes for
a limited time period. 33 The back end encompasses the post-appointment duties
and responsibilities of the guardian, and the monitoring and oversight process.
The report separates the guardianship proceeding into these two parts to more
accurately reflect and emphasize the reality that a guardianship proceeding does
not end with the court order deciding the case.
Although both phases are crucial, the "pre-commencement" phase of the
guardianship deserves equal emphasis and attention, particularly when there is an
institutional petitioner. Government agencies and health care institutions that
petition for the appointment of a guardian often fail to provide sufficient services
to the vulnerable elderly, which may contribute to the need for a formal
guardianship proceeding.34 For example, providing necessary home care services
can enable a person to "age in place" rather than be forced into a nursing home.
The report of the United Nations 2002 Madrid Conference on Aging includes the
objective of "Promotion of 'aging in place' in the community with due regard
to
35
individual preferences and affordable housing options for older persons.
During the post-appointment phase, a guardian assumes a pivotal role in
shaping the incapacitated person's quality of life through decisions that,
depending on the scope of the guardian's powers, often involve health care, living
arrangements, and property management. An effective post-appointment monitoring framework protects the person who is incapacitated, provides needed support,
assistance, and resources for the guardian, and maintains and promotes the
integrity of the guardianship system.3 6

In the United States and globally, the elderly, particularly those with
diminished capacity, face an increased risk of neglect, exploitation, and abuse.37
Experts agree that statistics on elder abuse underestimate the extent of the
problem. Recent research suggests that elders who have been abused tend to die

33. In addition to the appointment of a temporary or permanent guardian, there are a variety of
possible outcomes in a guardianship proceeding, including the appointment of a "special guardian" for
single transactions or a series of time limited transactions. See, e.g., N.Y. MENTAL HYG. LAW § 81.16(b).
Other states have similar time or task limited guardians. See, e.g., D.C. CODE ANN. § 21-2011(2001)
(defining, inter alia,a temporary guardian who may serve as an emergency guardian for up to 21 days and
a health care guardian to make informed consent decisions for a maximum of 90 days for a person
determined to lack capacity for health care decisions).
34. Teaster, et al., supra note 9, at 32.
35. Report of the Second World Assembly on Ageing [sic], April 8-12, 2002, I. Recommendationsfor
Action, A. Priority direction : Older persons and development, Par. 98, Objective 1, U.N. Doc.

A/Conf. 197/9.
36. See supra note 12.
37. Legislation to address elder abuse has been introduced into both the U.S. House and Senate. See
Elder Justice Act of 2008, S 1070, HR 1783. Every year an estimated 500,000 to 5 million Americans 65
and older are subjected to abuse, neglect, or exploitation. Id. at Sec. 2(2). Elder abuse is a phenomenon
and reality that has been well documented, if underreported. Senate Report, supra note 15, at 20-21.
Statistics are not maintained on the number of elderly who are abused by guardians or representative
payees. GAO REPORT, supra note 8, at 30. For a discussion of the international dimensions of elder abuse,
see United Nations International Plan of Action on the Aging (adopted Madrid 2002).
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earlier than those who are not abused, even in the absence of chronic conditions
or life threatening disease.38 Fiduciaries, judges, courts, professionals and others
with responsibility for the vulnerable elderly must recognize the special ethical
issues and the consequent heightened obligations that accompany involvement
with this vulnerable population.3 9
A. Guardianshipsand Decision Making Capacity
Modem guardianship statutes frame the definition of "incapacity" 4 as a
function of a person's relative inability to understand the "nature and consequences" of a decision.4 1 The law presumes that a person has the capacity to

38. See Elder Justice Act, supranote 36, S 1070, Findings, Sec. 2(4).
39. "The Census Bureau predicts that in the future the elderly population will be more likely to live
alone and less likely to have family caregivers. In situations such as these, additional measures may be

necessary to ensure that incapacitated people are protected from abuse and neglect." GAO REPORT, supra
note 8, at 5. The GAO Report found that the lack of systematic coordination between courts and federal
agencies that serve the same populations creates a risk that people who are incapacitated will not have a
guardian or a representative payee. Id. at 25. Living alone can be a risk factor that increases vulnerability
and potential for harm, particularly among elders with lower income and assets, health problems, and
insufficient support networks and services. See Carmel Bitondo Dyer et al., Vulnerable Elders: When It Is
No Longer Safe to Live Alone, 298 (12) JAMA, 1448-1450 (2007), availableat http://jama.ama-assn.org/

cgi/content/full/298/12/1448 (last accessed Dec. 29, 2008); Judith C. Hays & Linda K. George, The
Life-Course Trajectory toward Living Alone: Racial Differences, 24 (3) RESEARCH ON AGING, 283-307

(2002), availableat http://roa.sagepub.com/cgi/content/abstract/24/3/283; Lauren J. Krivo & Martha L.
Chaatsmith, Social Services Impact on Elderly Independent Living, 71 (3) SOCIAL SCIENCE QUARTERLY

(Sept. 1990).
40. Guardianship is generally based on a finding of incapacity due to dementia, mental illness, or other
generally irreversible and progressive cognitive impairments. Currently in the U.S., 5.2 million people
have Alzheimer's disease, the most common form of dementia, including 5 million (13%) of people 65
and older. Alzheimer's Association, 2008 Alzheimer 's disease Facts and Figures, 9, available at

http://www.alz.org/national/documents/report-alzfactsfigures2008.pdf. The term incapacity has replaced
"incompetent" in most statutes, as it does not have a negative connotation and more accurately reflects
the reality that capacity diminishes along a continuum, and usually affects discrete areas, at least until the
underlying cognitive impairment progresses to the point where most if not all of the person's decisional
capacity is gone. This is consistent with studies that show how language and terminology reflect and
shape attitudes. See Kathryn Greene & Donald Rubin, Effects of GenderInclusive/Exclusive Language in
Religious Discourse, 10 J. OF LANG. AND SOC. PSYCHOL. (June 1991), citing JUDY PEARSON, GENDER AND

(1985) (finding that structure of English language contributes to sexism); Drew
Nesdale, Language and the Development of Children'sEthnic Prejudice,J. OF LANG. AND SOC. PSYCHOL.
(2001), available at http://jls.sagepub.com/cgi/content/abstract/20/1-2/90 (children exposed to ethnically
biased language more likely to develop biased attitudes); Sik Hung Ng, Language-BasedDiscrimination:
Blatant and Suble Forms, 26 J. OF LANG. AND SOC. PSYCHOL. 117 (2007), available at http://
jls.sagepub.com/cgi/content/abstractt26/2/106 (explaining how patronizing communication to elders
causes reactive behavior that is consistent with stereotypes that they are needy or less capable) Kathleen
COMMUNICATION

Riach, "Othering" Older Worker Identity in Recruitment, 60 HuM. REL. 1701-26 (2007), available at

http://hum.sagepub.com/cgi/content/abstract/60/11/1701 (within context of age discrimination, analyzes
how language used to portray workers over age 50 creates negative attributes based on age rather than
behavior).
41. See, e.g., N.Y. MENTAL HYG. LAW § 81.02(b)(2) (requiring that the determination of incapacity be
based on clear and convincing evidence that the person is likely to suffer harm because "the person
cannot adequately understand and appreciate the nature and consequences of such inability.").
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make decisions, however self-destructive or ill-advised, provided that the
individual understands and accepts the ramifications of the decision and does not
pose a threat to herself or to others. 42 However, when an adult with diminished
capacity is at risk of harm, guardianship may be appropriate if there are no less
restrictive alternatives.
The capacity to make decisions is localized and discrete, and progresses along
a continuum in which awareness and memory loss coexist in varying degrees.
Cognitive understanding is fluid and variable. As noted in a 2004 report from the
U.S. Senate Special Committee on Aging:
Capacity is situational because different degrees of capacity are required for
different tasks and transient because individuals can have both periods of
relative lucidity and confusion. At any given point in time, capacity4 3also may be
influenced by external forces, such as lack of sleep or medication.
In the next section, I provide a context and map for understanding the impact
of guardianships on the vulnerable elderly by describing the essential features of
a comprehensive statute that incorporates due process protections for the person
through each phase of the proceeding.
B. A Model Statute: Article 81 of the New York Mental Hygiene Law
Article 81 of the New York Mental Hygiene Law is a comprehensive
guardianship statute that has been cited as a model. 44 It replaced two predecessor
statutes that provided for the appointment of surrogate decision makers: a
conservator for people determined to be unable to make decisions about property,
and a committee for those adjudicated to be "incompetent" to make decisions
related to personal needs.4 5 The statutes governing both of these means of
intervention were held to be unconstitutional because they failed to provide
adequate due process protection given the deprivation of liberty interests that
occurred when a conservator or committee was appointed for a person.4 6
Article 81 was the product of years of study that incorporated modern notions
of decisional capacity and constitutional safeguards, in large part as a result of

42. See, e.g., In re Grinker, 573 N.E.2d 536 (1991).
43. Senate Report, supra note 16, at 13. See also Hollis E. Clow & Edward B. Allen, Psychiatric
Aspects in the Mental Competency of Aging, 50 JAGS 1879 (2002); Robert P. Roca, Determining
Decisional Capacity: A Medical Perspective, 62 FORDHAM L. REv. 1177 (1994); Loren H. Roth et al.,
Tests of Competency to Consent to Treatment, 134 AM. J. PSYCH. 3, 279 (March 1977).
44. Article 81 took effect on April 1, 1993. 1992 N.Y. Laws ch. 698 (effective Apr. 1, 1993), as
amended by 1993 N.Y. Laws ch. 32 (effective Apr. 1, 1993). New York also has another adult
guardianship statute that is available only for people who have a developmental disability, mental
retardation, autism, or traumatic brain injury. N.Y. Surrogate's Court Procedure Act Article 17-A.

45. N.Y. MENTAL

HYG. LAW,

art. 77, 78.

46. In re Grinker, 573 N.E.2d 536 (1991); In re Fisher, 147 Misc.2d 329, 552 N.Y.S.2d 807 (Sup. Ct.

N.Y. County 1989).
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recommendations made by the New York State Law Revision Comnmission.
The guiding value of Article 81 is respect for a person's self-determination,
autonomy, and unique circumstances:
The legislature hereby finds that the needs of persons with incapacities are as
diverse and complex as they are unique to the individual ... The legislature
declares that it is the purpose of this act to promote the public welfare by
establishing a guardianship system which is appropriate to satisfy either
personal or property management needs of an incapacitated person in a manner
tailored to the individual needs of that person, which takes in account the
personal wishes, preferences and desires of the person, and which affords the
person the greatest amount of independence and self-determination and
participation in all the decisions affecting such person's life.47

The statute is designed to provide an individualized and tailored assessment of
the least restrictive form of intervention. Due process safeguards are fully
integrated: personal service on the person alleged to be incapacitated is
required, 48 notice of the proceeding is provided to interested parties, 49 a Court
Evaluator or attorney is appointed 50 when the petition is filed, and a hearing is
held in every case. 51 The judge must make specific findings of fact and law,
including a determination that no less restrictive alternatives are available to
avoid the need for a guardian.5 2 There must be clear and convincing evidence that
a guardian is necessary and that the person is incapacitated.5 3 The powers of a

47. N.Y MENTAL

HYG. LAW

§ 81.01.

48. N.Y MENTAL HY6. LAW § 81.07(e).

49. N.Y MENTAL HYG. LAW § 81.07(g).
50. For example, if the person requests an attorney, contests the petition, the petition seeks placement
in a nursing home or major medical treatment and the person objects, or the appointment of a temporary
guardian. N.Y. MENTAL HYG. LAW § 81.10.
51. In New York, the practice of judges vary: some utilize lengthy pre-hearing conferences before a
hearing is held in the judge's chambers" while others hear cases in open court with a brief case conference
at the bench. Similarly, there are varying approaches to applying the law to the assessment of capacity, the
necessity for a guardian, and the powers granted to the guardian. This is consistent with a wider lack of
consistency in guardianship practice and proceedings among different states. See Kenneth Dudley &
Turner Goins, Guardianship Capacity Evaluations of Older Adults: Comparing Current Practice to
Legal Standards in Two States, 15 (1) J. OF AGING AND SOC. POL'Y, 97-115 (2003) (finding that

assessment of capacity in Pennsylvania and West Virginia guardianship proceedings varied and often
utilized medical diagnosis instead of functional assessment); Naomi Karp & Erica Wood, Guardianship
Monitoring:A NationalSurvey of Court Practices,37 STETSON LAW REVIEW 143 (2007) (overview and
summary of guardianship proceedings; Jennifer Moye & Erica Wood, Statutory Reform is Associated
with Improved Court Practice: Results of a Tri-State Comparison, 25(3) BEHAvIORAL Sci. & THE L.,

425-36 (2007) (finding positive impact on court procedures of reform of guardianship statutes in
Pennsylvania, Massachusetts, and Colorado that provided for least restrictive alternative, appearance of
person alleged to be incapacitated, functional assessment of capacity, and limited powers of guardian).
52. Alternatives to guardianships may include advance directives, such as a power of attorney for
property decisions, and a health care proxy or living will for health care decisions. N.Y. MENTAL HYG.
LAW § 81.03(e). See supra note 31.
53. N.Y MENTAL HYG. LAW § 81.02(b).
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guardian for attending to personal needs5 4 and property55 are supposed to be
limited to the greatest extent possible, based on the person's particular areas of
incapacity. The statute uses a functional approach to determining whether a
person is incapacitated, rather than a medical, psychiatric, or psychological
diagnosis and assessment.5 6 The focus is on whether the person is able to perform
activities of daily living.
The mandatory appointment of a Court Evaluator or an attorney (or both) is an
essential and effective safeguard of the person's rights. The Court Evaluator
serves as the "eyes and ears" of the court, conducts a thorough fact investigation,
and, in a written report, analyzes whether a guardian should be appointed and
recommends to the judge how the case should be decided.57 If the petition is
dismissed, no further action is required of the court once the judge signs the order.
If a guardian is appointed, the statute includes provisions designed to provide
necessary accountability for and oversight of the guardian, who is required to
visit the incapacitated person at least four times each year.58 A guardian must file
an initial report within ninety days after qualifying to serve, and an annual report
each year thereafter. 59 The court designates a person to examine the report and, if
necessary, request additional information and meet with the guardian. If the
guardian fails to fulfill his duties, the examiner may initiate a proceeding to
remove the guardian. After the examiner reviews the report, the court has the
ultimate authority and responsibility for issuing an order approving (or rejecting)
the report. Although these statutory safeguards are important, in practice they
sometimes prove difficult to implement successfully, particularly when the
guardian is a family member who is unfamiliar with legal forms and procedures.
These problems are exacerbated when the assets of the incapacitated person are
not sufficient to enable the guardian to hire an attorney to assist with annual
reports. Particularly in urban areas with large immigrant populations, language
access also presents a growing challenge when the appointed guardian is a family
member or friend whose primary language is not English.6 °
In the following section, I briefly describe the practice of guardianship from
the perspectives of social justice and legal strategy within the context of CUNY
School of Law's Elder Law Clinic.
54. Personal needs encompass decisions about health care, where to live and with whom, living
arrangements, and social environment. N.Y MENTAL HYG. LAW § 81.22.
55. Property decisions include paying bills, writing checks, making decisions about banking
transactions, and other financial and property decisions. See, e.g., N.Y. MENTAL HYG. LAW § 81.21.
56. Medical evidence is not required in a petition for guardianship and is often inadmissible as a
violation of the person's privacy rights. See, e.g., N.Y. MENTAL HYG. LAW § 81.07(b)(3); In re Bess Z.,
2006 N.Y. App. Div. LEXIS 2858 (2d Dep't 2006); In re Q.E.J., 824 N.Y.S.2d 882 (Sup. Ct. Kings
County 2006); In re Higgins (England), N.Y.L.J., Oct. 6, 1995 at 27 (Sup. Ct. Suffolk County).
57. N.Y. MENTAL HYG. LAW § 81.09.
58. N.Y. MENrAL HY6.LAW § 81.20(a)(4).
59. N.Y MENTAL HYG. LAW § 81.20(a)(5).
60. The GAO report noted the problem of language barriers in discussing the model guardianship part
operating in Suffolk County, New York. See GAO REPORT, supra note 8, at 42.
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AND EXPERIENTIAL LEARNING: GuARDIANSHIP PRACTICE IN A

CLINICAL SETTING

A. Social Justice Mission of the Elder Law Clinic
The social justice mission of the Elder Law Clinic revolves around individuals
and groups who are vulnerable as a consequence of the realities, ravages, and
limitations that accompany aging and impact the lives of people with cognitive or
physical challenges. On an individual basis, we help clients and their families
(broadly defined) mitigate the impact of these circumstances. We also examine
how legal and health care systems simultaneously create injustice, inflict misery,
and damage personal well-being and dignity, while those systems endeavor to
protect individual rights and provide for those in need.
Adult guardianships illuminate these individual and systemic issues. A person
alleged to have some level of diminished mental capacity is subject to a process
that may result in the loss of the right to make decisions about property or
personal needs, including whether to remain in or return to the community, or to
be placed in a nursing home. Students often confront shocking and troubling
personal circumstances and an array of family members, friends, health care
professionals, and others involved with the allegedly incapacitated individual.
For those who find themselves in an institutionalized setting-for example, a
hospital, nursing home, or adult facility-the "medical industrial complex" 61 is
often oppressive. This is especially the case for individuals with a diminished
capacity to make decisions who are unable to advocate for themselves and lack
family or friends that can help.
The guardianship cases in which the Elder Law Clinic is appointed as Court
Evaluator enable students to play a pivotal role as the neutral "eyes and ears" of
the court. The Court Evaluator is required to produce a written report that
analyzes whether the facts justify the appointment of a guardian under the
relevant law and recommends to the judge how the case should be decided. The
report often includes a compelling and moving narrative about the life of the
person, her family, and the circumstances that culminated in the guardianship
proceeding. An analysis of the statute and relevant cases is required to determine
whether a guardian should be appointed and, if so, what powers should be
granted. This mix of factual description and legal analysis has to be organized
within a report that complies with the strict requirements of the statute and
enables the judge to obtain a complete understanding of the case.62
61. BARBARA EHRENREICH, THE AMERIcAN HEALTH EMPtRE: PowER, PRoFrrs, AND POLMCS (1971).
The term "medical industrial complex" generally refers to the growing power of private corporations
involved in providing health care and pharmaceuticals and the influence of money on health care politics,
policy, and research. In this context, I also use the term to refer to the often dehumanizing experience of
residing in an institutional health care facility.
62. Court Evaluator reports are a challenging writing assignment for law students. Students have
approximately 28 days to write the Court Evaluator report, which is anywhere from 15 to 35 pages in
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B. Elements of Legal Strategies through Teaching and Supervising

GuardianshipCases
The social-change impact of a law school clinic is not only measured by actual
work on cases and projects, 63 but how the insights and skills gained by students
through their clinic experience inform their professional identities and perspectives on the role of the legal system in addressing injustice and serving those in
need. A primary goal of clinical education is to provide experiential opportunities
that will help students become excellent counselors and advocates, as well as
thoughtful critics of the legal system with the ability to develop proposals for
reform.' Exposing students to the dignity and struggle of vulnerable elders
struggling to survive with meager material resources and inadequate support
systems is a key element of their preparation for professional practice. At the
same time, our investigations as Court Evaluator require students to venture
outside the office to "the field," where they observe diverse residential and
institutional settings that can be deeply disturbing.65
Through their clinical experience, students acquire the ability to see individual
clients and cases in a broader systemic context and understand the impact of
social, cultural, and political factors. Through clinic seminars, students develop a
theoretical understanding of aging, autonomy, and dependence that informs their
perceptions and assessments of each individual's plight. Students gain a critical
perspective on the devastating impact of scarce resources, both in terms of an
individual's finances and support services that are available from government and
not-for-profit agencies. Students also gain insight into how institutional actors
shape the fate of a poor person who is alleged to be incapacitated, including
government agencies, not-for-profit lawyers, community guardians, health care

length. Students develop a written plan for producing the report and they must organize complex facts,
obtained from interviews with multiple people and review of documents, into a clear and concise
narrative that also discusses and applies the statute and relevant case law. In order to produce a clear,
concise, accessible, and thorough Court Evaluator report, students must begin writing at the beginning of
their investigation and make decisions about structure and content as facts are developed. Our written
reports have been relied upon by judges in dismissing cases without appointing a guardian, limiting the
powers of a guardian, and requiring that an appointed guardian honor the specific wishes of the
incapacitated person with respect to living arrangements, health care, and other personal matters.
63. For a description, critique, and alternative vision of the role of clients, cases, and projects in law
school clinics, see Sameer M. Ashar, Law Clinics and Collective Mobilization, 14 CLImCAL L. REV.355
(2008).
64. For example, New York does not provide interpretation or translation services for family members
appointed as guardians whose primary language is not English, which makes it difficult if not impossible
for such family members to benefit from the required post-hearing training requirement and to file annual
reports and comnmunicate effectively with the court designees charged with reviewing such reports and
monitoring the guardian. Students in the Elder Law Clinic prepared a set of language access proposals to
remediate this problem, which we hope will be enacted in the near future.
65. The sight of gurneys sprawled haphazardly in the hallways of a nursing home, the cries of patients
in a psychiatric facility, and the debris in an apartment of a person unable to maintain it, are all sobering
and jarring even for students who have personal and professional experience with poverty.
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providers and professionals, and courts. Students acquire the increasingly critical
skills required to work effectively with a variety of professionals in multiple
disciplines, including social workers, doctors, psychiatrists, psychologists,
nurses, case managers, and home care workers.
Individually, these cases provide a rich learning experience for law students.
Collectively, they highlight patterns, problems, potential solutions, and suggest
additional areas to explore in the guardianship system.
IV.- POVERTY AND VULNERABILITY: A STATISTICAL SNAPSHOT OF GUARDIANSHIP
CASES

This sample of cases raises significant issues about the relationship between
the guardianship process and the alleged incapacitated person's identity and
economic status. 66 The statistical snapshot that follows includes several categories that relate to poverty and vulnerability. The identity of the petitioner indicates
the extent to which the person alleged to be incapacitated is already receiving
social services from the government, is residing in a health care facility, and
often, whether the person is among the "unbefriended" who are alone and
isolated. Gender, age, race, and ethnicity comprise a cluster of "identity"
categories that paint a picture of the vulnerable elderly in the guardianship
population. The economic indicators of income, assets, and home ownership
serve to locate this group within the broader elderly population, and those within
the smaller subset of the public guardianship population.6 7 Finally, information
about changes in the person's residence after the appointment of a guardian
of a guardian and
suggests a possible connection between the appointment
68
dislocation from the person's residence in the community.
A. Institutional Petitioners:Protectionor Expediency?
The identity of the petitioner in a guardianship case provides insight into the
circumstances that resulted in the filing of a guardianship petition and the relative
dependency of the person alleged to be incapacitated. An institutional petitioner,
particularly when it is the adult protective services agency, often indicates that the

66. As I noted earlier, the cases in this sample are limited to cases in which the Elder Law Clinic at CUNY
School of Law was appointed Court Evaluator. The judges who appointed us chose cases involving people with
minimal income and assets, to the extent this information was included in the petition.
67. The comprehensive Wards of the State report includes only a minimal amount of demographic data
reported. Wards of the State, supra note 9, at 90-91. Notably, for the "court model" of public
guardianship, no residential information was provided. Id. The population for whom a public guardian
was appointed consisted of 55% developmentally disabled, 34% Alzheimer's/Dementia, and 9% mental
illness. This population is broader in scope than the elderly population that is the focus of my analysis.
68. Although not the focus of this part of my research, it is worth noting that in this sample of twenty
cases, only two petitions were withdrawn, one person died prior to the hearing, and guardians were
appointed in all of the other cases.
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person does not have sufficient financial means or family or friends who are
available or willing to petition for guardianship.
In this sample of cases, the initial petition was commenced by a government
agency or institutional health care facility in 95% of the cases. The Department of
Social Services, through its Adult Protective Services ("APS") agency, initiated
petitions in 35% of the cases. The remaining 60% of institutional petitioners
included hospitals and nursing homes. In cases involving APS as the petitioner, a
threshold question is whether APS fulfilled its responsibility to provide services
that might have prevented the need for a guardianship, or, as in the case of Etta C.,
provided a better foundation of support and quality of life for the person if a guardian
was needed. 69 Studies have shown that the involvement of adult protective services
correlates to a high likelihood of placement in a nursing home.70
The reality that elderly people with diminished capacity often suffer from
serious medical conditions that require professional intervention and sometimes
hospitalization is supported by the substantial percentage of hospitals-40%that initiated petitions. This statistic is consistent with the use of guardianships by
hospitals to expedite discharge plans for those who are no longer in need of the
level of care provided in a hospital and who may be at risk of infection or illness
by virtue of remaining too long in the hospital setting. To the extent that a
guardian is necessary to effectuate a discharge plan, this may be positive and
necessary. However, in some cases, the hospital may be using the guardianship to
avoid doing the difficult work required to secure appropriate placement for the
person, preferring to shift the burden from its social services to staff to a
court-appointed guardian. Economics may play a role, as there are complex
private and public health insurance reimbursement issues that intertwine with a
person's condition and demands for a particular level of care.7 1
. The smaller percentage of petitions filed by nursing homes-20%, or five
petitions72-suggests that by the time a person is in a nursing home, decisionmaking issues have been resolved or are being made informally by the facility, or
together with family members. Another possible explanation is that a nursing
home is more likely to. be the person's final destination after the guardianship
proceeding, rather than where the person resides at the beginning of the process.
Only five percent of the petitions, representing one case, were filed by family
members. This indicates that virtually everybody in this sample lacked a support

69. For an explanation of the mandate of APS, see note 23, supra. There is an appearance of a conflict
of interest when APS is the petitioner: a guardianship proceeding may be easier and less costly than
providing necessary services, and the lack of services may be a contributing factor to the person being
placed in a nursing home by the guardian.
70. Wards of the State, supra note 9, at 15.
71. For example, Medicare provides reimbursement for acute care in hospitals, and up to 100 days of
care in a skilled nursing facility, provided that the patient is admitted to the facility after at least three days
in a hospital and within thirty days of discharge; there are increasing co-payments required after the first
twenty days. 42 U.S.C. § 1395d(a)(2).
72. This figure includes one public and one private nursing home.
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network of family or friends, or at least lacked any personal contacts in a position
to initiate a guardianship petition, whether due to the cost of retaining an attorney
or other reasons.
When a health care facility is the petitioner, the medical privacy rights of the
person alleged to be incapacitated are almost certain to be violated. The use of
medical information in guardianship proceedings is a controversial practice that
implicates medical privacy rights under federal and state law.7 3 Guardianship
statutes based on a functional assessment of incapacity may not require medical
information in the petition or as part of a supporting affidavit, and in those
jurisdictions, judges often will not allow this information if it violates the
physician-patient privilege.7 4 In addition, statutory privacy rights often mandate
that courts reject the inclusion of medical information in petitions, or at least seal
the records of the proceeding to prevent further disclosure.
The medical information often included in a petition by a health care facility
arguably should be protected from disclosure under the Health Insurance
Portability and Accountability Act (HIPAA) 75 and applicable evidentiary privileges, including that between a physician and patient. It is also a common
practice for psychiatrists, psychologists, and other health care providers to be the
primary witnesses in support of the petition. When the Department of Social
Services is the petitioner, often through its Adult Protective Services agency, the
primary witness in support of the petition is usually a psychologist or psychiatrist
who has obtained health care information directly from the person alleged to be
incapacitated and documented that information in the agency's records. Although
the agency witness did not gather the information in the traditional role of a
treating health care professional, the overall purpose of APS is to assess risk of
harm and provide appropriate services. As a result, a psychiatrist or psychologist
involved in providing those services as part of the APS team is working in a
treating capacity, and HIPAA protects information gathered in that context from
disclosure unless the person consents.7 6 The interview between the person
alleged to be incapacitated and this "non-treating" health care professional who
will testify against the person creates a Catch-22 dilemma: can a court rely on the
consent of a person alleged to be incapacitated to the disclosure of information
that will be used to convince a court that the person lacks the capacity to make

73. See GOLDFARB & ROSENBERG, supra note 23, § 10.05[6][g].
74. See, e.g., N.Y MENTAL HYG. LAW § 81.07(b)(3). See also n. 77 infra.
75. 42 U.S.C. § 1320d; 45 C.ER. §§ 160-64; see also http://www.hhs.gov/ocr/hipaa.
76. New York courts have distinguished medical evidence gathered by a treating physician from that
of a non-treating physician or psychologist. In the treating physician context, the courts have consistently
upheld the privilege in contested proceedings and refused to admit the medical information. See, e.g., In
re Bess Z., slip op. 1809, 2006 N.Y. App. Div. LEXIS 2858 (2d Dep't 2006); In re Q.E.J., 14 Misc. 3d
448, 824 N.Y.S.2d 882 (Sup. Ct. Kings County 2006). However, courts have held that medical evidence
obtained by a non-treating physician is admissible. See, e.g., In re Marie H., 25 A.D.3d 704, 811 N.Y.S.2d
708 (2d Dep't 2006) (holding that privilege does not apply to physician who is part of a mobile crisis
team authorized to involuntarily commit the person to a hospital).
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Table 1. Identity of Petitioner
Petitioner
Hospital
DSS 77
Nursing home
Family

% W
40% (8 of 20)

35% (7 of 20)
20% (4 of 20)
5%(1 of 20)

health care related decisions? The extent to which the consent is truly informed is
a significant issue in these cases.
B. Identity and Economic Status of the PersonAlleged to be Incapacitated
There is much that is unknown about the general guardianship population. The
most comprehensive portrait of those under guardianship is contained in Wards of
the State, the 2005 study of public guardianships. 8 This study found that the
guardianship population is a diverse group that includes the elderly as well as
persons with developmental disabilities, mental illness, and other cognitive
impairments. 79 The percentage of elderly in the national guardianship population
has been declining, as more people under age sixty-five have mental illness,
developmental
disabilities, and other conditions that create the need for a
80
guardian.
The sample of cases I discuss here does not include people with developmental
disabilities, mostly because New York has a separate guardianship statute that is
used exclusively for guardianships for a people with a developmental disability,
mental retardation, autism, or a traumatic brain injury.81 In contrast, Article 81 of
the Mental Hygiene Law is the exclusive statute for guardianship of the elderly
who do not fall into any of the above categories, although it is available for any
person determined to need a guardian.
The people in this sample are primarily women, and significantly older, poorer,
and more diverse in terms of race and ethnicity than the broader elderly
population and comparable sub-groups within that population. This is consistent
with census findings that show a correlation between race, gender, ethnicity, and
82
a higher incidence of poverty among the elderly.

77. "DSS" refers to the Department of Social Services, the local agency charged with providing adult
protective services in New York.
78. See Wards of the State, supra note 9.
79. Id. at 8.
80. Id.

81. See N.Y. SuRR CT. PRoc. Acr art. 17-A.
82. Alexandra Cawthorne, Elderly Poverty: The Challenge Before Us, Center for American Progress,

July 30, 2008, availableat http://www.americanprogress.org/issues/2008/07/elderly-poverty.html.
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1. Gender: Women Living Alone are More Likely to Need a Guardian
As the population ages, the percentage of women increases markedly due to a
longer life expectancy for women as opposed to men. This is true among the
elderly population in general, and among different races and cultures. In the
United States in 2004, women had an average life expectancy of 80.2 years, while
men could expect to live until age 75.2.83 While white males (75.7 years) and
white females (80.8 years) can expect only slightly longer lives than males and
females as a whole, black males (69.5 years) and black females (76.3 years) had
significantly lower life expectancy at birth than other the population as a whole.84
Women make up 70% of people in this sample of cases, which is significantly
greater than the 57.3% of women in the sixty-five and older population. 85 It is
estimated that women account for 75% of caregivers for elderly family members
and friends.8 6 The absence of an available family member to provide care and
support, together with the longer life expectancy of women, are contributing
factors to the large percentage of women compared to men subject to
guardianship in this sample. In the United States, 41% of women over the age of
sixty-five live alone, compared with only 19% of older men.87 Older women also
have a higher rate of poverty than the elderly population as a whole, and within
various subgroups, the percentages are substantially higher.88
89

Table 2. Gender of Person
Gender
Men
Women

U.S.

Guard
Sample9" %/#

Guard Sample
65+91

65+92

30% (6 of 20)
70% (14 of 20)

23.5% (4 of 17)
76.4% (13 of 17)

42.7%
57.3%

83. NATIONAL CENTER FOR HEALTH STATISTICS, HEALTH, UNITED STATES 2007 51 (2007), availableat
http://www.cdc.gov/nchs/data/hus/hus07.pdf.
84. Id.
85. WAN HE, ET AL. U.S. CENSUS BUREAU, CUtaENT POPULATION REPORTS, P23-209, 65+ IN THE
UNITED STATES: 2005 105 (2005), available at http://www.census.gov/prod/2006pubs/p23-209.pdf
[hereinafter 65 + INTHE UNrED STATES].
86. U.S. Department of Health and Human Services, Health Resources and Services Administration.
Women's Health USA 2005, availableat http://mchb.hrsa.gov/whusa_05/pages/0303hcwc.htm.
87. 65 + INTHE UNITED STATES, supra note 85, at 3.
88. In 2003, 10% of the 65 and older population lived below the poverty level, including 13% of
women and 7% of men. Id. at 2. Among older women living alone, 17% of white women and 40% of
Black and Hispanic women were below the poverty level. Id.
89. "Person" in this and subsequent Tables refers to the person alleged to be incapacitated.
90. Refers to the case sample of guardianship cases, which includes three people under the age of 65.
91. Refers only to the 17 people (out of a total sample of 20) who were 65 years of age or older at the
time the petition was filed in my sample of guardianship cases, with the percentages adjusted accordingly.
92. 65+ INTHE UNITED STATES, supra note 85, at 105.
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2. Age: A Risk Factor for Guardianship

The population in the United States, and globally, is aging. 93 According to
the U.S. Census Bureau, by the year 2020, those sixty-five and older will constitute the
largest group in America, and by 2030 there will be more elderly Americans than young
ones. 94 Between 2003 and 2030, the population aged sixty-five and older is expected to
double and increase from 12% to 20% of the total U.S. population. 95 The definition of
"old" is nuanced and the elderly population is generally grouped among subcategories
that better reflect the multiple stages of aging. The "young old" are those between
sixty-five and seventy-four and the "old old" are between seventy-five and eighty-four.
Meanwhile, the mostly rapidly growing group in the U.S. population is the "oldest old,"
96
who are eighty-five or older.

This sample of cases diverges from the public guardianship population, as it is
filled primarily with people who are sixty-five or older (seventeen of twenty). It is
also older than the U.S. elderly population as a whole, with the greatest
percentages of people in the older categories, with 65% age seventy-five or older.
It is notable that 30% are in the oldest-old category of eighty-five and older,
almost three times greater' than the 11% percent of the "oldest old" in the general
elderly population, which reflects and foreshadows the rapid growth among this
sector of the elderly population.9 7
Table 3. Age of Person
Guard

U.S.

Age Category

Sample % (#)

65+98

Young: below 65

15% (3 of 20)

0%

Young-old: 65-74
Old-old: 75-84
Oldest-old: 85-over

20% (4 of 20)
35% (7 of 20)
30% (6 of 20)

52.3%
36.5%
11.2%

93. Id. at 1.
94. FEDERAL InERAGENCY FORUM ON AGING-RELATED STATISTICS, OLDER AmERIcANs 2008: KEY INDICATORS OF WELL-BEING, POPULATION SECTION 8 (D.C., Government Printing Office, Mar. 2008), available at
T://WWW.AGINGSTATS.GOv/AGNGTATsDoNErMAIN_SITE/DATA/2008_DocUMENrs/OA_2008.PDF.

95. 65+ INTHE UNTED STATES, supra note 85, at 6.
96. HARRY R. MOODY, AGING: CONCEPTS AND CONTROvERsrES 5 (5th ed. 2006).
97. The 85 and over group is projected to increase to 15% in 2010, decline temporarily between 2010
and 2030 as Baby Boomers pass 65, and then begin to increase in 2030 with a projection that in 2050 the
oldest old will make up 24% of the elderly population. 65+ N THE UNrrED STATES, supra note 85, at 13.
98. Refers to the population age 65 and above in the United States. UNITED STATES CENSUS BUREAU,
AGE DATA IN THE UNITED STATES, THE OLDER POPULATION: 2006, TABLE 1.1, POPULATION BY AGE, SEX,
RACE & HISPANIC ORIGIN: 2006, available at http://www.census.gov/population/www/socdemo/age/
age_2006.html [hereinafter AGE DATE N THE UNITED STATES].
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3. Race and Ethnicity: The Changing Face of the Elderly Population
The elderly population is becoming more diverse in the United States.9 9 The
race and ethnicity of this sample of cases diverge significantly from both the
broader elderly population and the public guardianship population.l°° Blacks and
African-Americans make up 41% of those sixty-five years of age and older in this
sample, as compared to 8% of those who were sixty-five or over in the 2000
Census.'° 1 In contrast, the percentage of whites, at 47%, is sharply lower than the
82% that whites represent in the elderly population. The closest percentages
between this sample and the broader elderly population are those of Latino/
Hispanic, with 12% in this sample compared with 6% nationally.
Table 4. Race & Ethnicity1 0 2 of Persons
Race/Ethnicity
White
Black/African-American
Latino/Hispanic
Asian/Pacific Islander

Guard Sample 65 + (%I#)

U.S. 65 + 103

47% (8 of 17)
41% (7 of 17)
12% (2 of 17)
0% (0 of 17)

82%
8%
6%
3%

4. Poverty and Guardianship: Are the Poor More Likely to Have a Guardian?
The two primary federal poverty benchmarks are the poverty threshold used by
the Census Bureau for statistical purposes and the poverty guidelines used by the
Department of Health and Human Services for administrative purposes related to
eligibility for government benefit programs. Both have been criticized for failing
to account for expenses and assets, which dramatically change the official
poverty rates for the elderly. In 2007, the Census Bureau's poverty threshold for a
single person sixty-five years of age and older was $9,944 (in 2006, the figure

INTHE UNITED STATES, supra note 85, at 20.
100. The sample is also under-inclusive as it does not include Asian and Pacific-Islanders, a group that has a
substantial population in New York City. There is also no specific information about sexual orientation. This is a
statistical area that is limited by the size of the sample and perhaps can be developed with future research.
101. 65+ IN THE UNITED STATES, supra note 85, at 20.
102. U.S. census categories include: American Indian or Alaska Native; Asian; Black or African American;
Native Hawaiian or Other Pacific Islander; White and Some Other race. Latino and Hispanic are considered
ethnicities. UNITED STATES CENsus BuREAu , Racial And Ethnic Classifications Used In Census 2000 And
Beyond, availableat http://www.census.gov/population/www/socdemo/race/racefactcb.html.
103. 65+ INTHE UNITED STATES, supra note 85, at 3. In 2006, the percentage of minorities in the age 60 and
above population was 19.8% and is projected to increase to 29.6% in 2030. Mark Mather, The New Generation
Gap, Population Reference Bureau, available at http://www.prb.org/Articles/2007/NewGenerationGap.aspx. In
my sample of guardianship cases, the percentage of minorities-63%--age 60 and above is the same as the 65
and above group, and is more than double the projection for the U.S. in 2030.

99. 65+
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was $9,669).1 °4 The HHS poverty threshold for a single person in 2007 was
$10,400. Recently, New York City published poverty criteria that include a more
realistic calculation of expenses. 10 5
The people in this sample are substantially poorer than the elderly
population as a whole in the United States and any subgroup for whom
information is available. In the U.S., the poverty rate for the elderly
population sixty-five years of age and older is 10.1%.1o6 The rate of poverty is
higher for racial and ethnic groups, including Black/African-American
(23.3%), Hispanic/Latino (17.1%), and Asian/Pacific Islander (11.2%). 1O7 In
my sample of guardianship cases, 47% (8 of 17) of the people sixty-five and
older were below both the federal poverty threshold and poverty guidelines
for a person sixty-five and older living alone. Within the various subgroups,
Table 5. Poverty Rate Guardianship Sample & U.S. 65+108
Guard Sample 65+ (%/#)

U.S.

All

47% (8 of 17)

10.1%

Women

38% (5 of 13)

12.3%

White

50% (4 of 8)

8.1%

Asian/Pacific Islander

0% (0 of 0)

11.2%

Latino/Hispanic

50% (1 of 2)

17.1%

Black/African-American

29% (2 of 7)

23.3%

Black/African-American Women

20% (1 of 4)

40.3%

Gender/Race/Ethnicity

38% (5 of 13) of women, 50% (1 of 2) of Latino/as, 29% (2 of 7) of Blacks,
20% of Black women, and perhaps surprisingly, 50% (4 of 8) of Whites were

104. See CARMEN DENNVAS-WALT ET AL., U.S. CENSUS BUREAU, CURRENT POPULATION REPORTS,
HEALTH INSURANCE IN THE UNrrED STATES: 2007 45 (2008), availableat
http://www.census.gov/prod/2008pubs/p60-235.pdf. [hereinafter INCOME, POVERTY, AND HEALTH INSUR-

P60-235, INCOME, POVERTY, AND
ANCE IN THE UNITED STATES].

105. See NEW YORK CITY CENTER FOR ECONOMIC OPPORTUNITY, THE CEO POVERTY MEASURE (2008),
available at http://www.nyc.gov/html/ceo/downloads/pdf/final-poverty-report.pdf.
106. See INcoME, POVERTY, AND HEALTH INSURANCE IN THE UNITED STATES, supra note 104, at 14.
107. Higher poverty rates also exist among elderly people living alone (21%), especially women
(24%), minorities (24%, of Hispanic/Latinos, 25% of Black/African-Americans, and 48% of Black/AfricanAmerican), and those with chronic illnesses. AGE DATE IN THE UNITED STATES, supra note 98, TABLE 15,
POVERTY STATUS OF THE POPULATION AGE 55 YEARS AND OVER BY SEX AND AGE: 2006.
108. AGE DATE INTHE UNrIED STATES, supra note 98, TABLE 15, POVERTY STATUS OF THE POPULATION AGE
55 YEARS AND OVER BY SEx AND AGE: 2006. In 2006, the percentage of minorities in the age 60 and above
population was 19.8% and is projected to increase to 29.6% in 2030. Mark Mather, The New Generation Gap,
Population Reference Bureau, available at http://www.prb.org/Articles/2007/NewGenerationGap.aspx. In my
sample of guardianship cases, the percentage of minorities-63%--age 60 and above is the same as the 65 and
above group, and is more than double the projection for the U.S. in 2030.
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Table 6. Income' 0 9 of Person 65+

Monthly
Income

% (#)

$0-$770

47% (8 of 17)

$771-$1500

41% (7 of 17)

$1501-$2250

6% (1 of 17)

$2251 & above

6% (1 of 17)

Table 7. Assets

°

of Person

Total Assets
0-$10,000
$10,001-$20,000
$20,001-$30,000

% (#)
47% (10 of 17)
12% (2 of 17)
0% (0 of 17)

$30,001-$40,000

6% (1 of 17)

$40,001 & above
Unknown

18% (3 of 17)
6% (1 of 17)

below the poverty levels.
The following table shows the poverty rate among this guardianship sample
("Guard") compared to the population sixty-five and older as a whole ("All") and
various subgroups:
Perhaps more significant, given that the federal poverty levels are widely
acknowledged to be much lower than what is actually needed to afford to live in
the New York City area, are the following tables, which indicate income and asset
levels. An additional 41% of the people age sixty-five and older in my sample
have income between $771 and $1,500 per month. Therefore, fully 88% of my
sample (15 of 17 people) had income of $1,500 or below.
Only 18% (3 of 17) of the people age 65 years or older in this sample owned a
residence (one was a partial interest in a house, two were leases and shares in a
cooperative apartment), compared to a home ownership rate of 80% for people
sixty-five and older in the U.S. in 2005.11
These statistics raise several questions:
Is there a correlation between poverty and guardianship?

109. Income includes Social Security benefits and private retirement income derived fiom employment.
110. Assets include real property, interest in cooperative apartments, savings, and retirement funds.
111. 65+ IN THE UNrrED STATE, supra note 85, at 111.
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Table 8. Home Ownership
Own Home
Yes
No' 12

Guard Sample
65+ % (#)
18% (3/17)
82% (14/17)

Are the elderly with lower income less likely to plan ahead in order to
prevent the need for a guardian?
Do hospitals and guardians fail to utilize appropriate services that will enable
elders with modest income to return home rather than be placed in a nursing facility?
Does the involvement of the Department of Social Services, including Adult
Protective Services, have a positive correlation with a person's ability to
continue to reside at home?
In the next section, I discuss the relationship between a guardianship
proceeding and the dislocation of the individual from her residence in the
community.
5. No Place Like Home: Does Guardianship Cause or Mark the End of
Community Living?
There may be a link between the appointment of a guardian and dislocation
from a community residence. Guardianship is certainly part of the process that
results in a person being institutionalized in a nursing home, and perhaps in some
cases at least part of the cause. 1 1 3 The ability to "age in place" at home is often
crucial to a person's well being and was identified as a key objective by the
United Nations Madrid Conference on Aging. 114 The United States Supreme
Court has held that people with "mental disabilities" have the right to reside in the
least restrictive setting in the community, provided it is reasonable and
appropriate.'15
The question of whether a person can continue to live in the community, or
return to it from a hospital or nursing home, is among the most difficult that arise
in guardianship cases. At the time of the guardianship proceeding, 80% (16) of
the people in this sample were domiciled in the community, with an equal number
living at home and residing in a hospital. Among this group, there was a 15%
. 112. This includes one person who owned unimproved real property out of state with no residential

structure.
113. See Wards of the State, supra, note 9 at 15.
114. See supra note 35.
115. Olmstead v. L.C. by Zimring, 527 U.S. 581,119 S. Ct. 2176, 144 L. Ed. 2d 540 (1999) (holding
that institutionalizing a person with a "mental disability" violates the anti-discrimination provisions of
the Americans with Disabilities Act. 42 U.S.C. §§ 1210(a)(2)(3)(5), if placement in the community is
appropriate).
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reduction in the number of people living in the community after a guardian was
appointed. Prior to the hearing, 40% (8 of 20) of the people resided at home, and
among the seven for whom a guardian was appointed (one petition was
withdrawn), six remained at home and one was placed in a nursing home (one
person died at home before the guardian qualified but after the hearing and one
impressive 86% rate of
ultimately was placed in a nursing home). This yields an
"aging in place" even after a guardian was appointed. 116
In this sample, every person residing in a hospital for whom a guardian was
appointed was subsequently discharged. This is a positive, albeit unsurprising,
result of a guardianship proceeding. The appointment of a guardian appears to
facilitate, and may be necessary for, the hospital to develop and implement a
discharge plan. However, of the eight people who resided in a hospital at the time
of the hearing, six were ultimately discharged into a nursing home after the
hearing (of the others, one petition was withdrawn and the other's post-hearing
residence is unknown due to a failure of the guardian to file reports). This 86%
rate of placement from hospital to nursing home after the appointment of a
guardian may merely reflect the need for skilled care among this group, or it may
suggest a link between guardianship and institutionalization. Although the desire
to age in place in the community sometimes has to yield to the need for a skilled
nursing facility, many people are able to remain at home with appropriate home
care assistance and this statistic may indicate that hospitals use guardianships to
facilitate a disproportionate number of discharges into nursing homes. Overall,
there was a 35% increase, from 20% to 55%, (from 4 to 11 people) in the number
of people who resided in a nursing home before and after the guardianship
hearing.11 7 If we adjust the statistics to only include people in the sample
sixty-five years of age and older, 65% (11 of 17) resided in a nursing home after
the hearing, compared with 4.4% of the U.S. population that resides in a nursing
home.
V. CONCLUSION: DEVELOPING THE PICTURE

Etta C. and the other people in this sample of cases gave the students in the
Elder Law Clinic a glimpse into the reality of adult guardianships that involve the
vulnerable elderly. The students completed their work long before I received a
copy of the Order discharging the guardian, who never qualified to serve before
Etta C. died. Our work was not entirely in vain, however, as our Court Evaluator
report caused the Adult Protective Services agency and the court to view Etta C.
and her family with a greater degree of understanding, empathy, and respect.

116. Factoring in the three cases in which no hearing was held (two due to the petition being

withdrawn, one due to the death of the person), the five people living in community after the hearing
actually represent 29% (5 of 17) of the relevant sample.
117. Again factoring the three cases in which no hearing was held, the number of people residing in a
nursing home after the hearing actually represents 65% of the relevant sample.
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Table 9. Residence of Person Before & After Guardianship

Residence
Home-Community 120
Hospital
Nursing Home
Unknown/None1

21

After
Hearing119

Before 18
40% (8 of 20)
40% (8 of 20)
20% (4 of 20)

0% (0 of 20)
55% (11 of 20)

0% (0 of 20)

20% (4 of 20)

25% (5 of 20)

There is no shortage of model guardianship statutes and examples of best
practices that can be adapted to the needs of a particular jurisdiction. The
question is whether there are effective mechanisms and resources to honor the
promise of dignity and autonomy by preventing guardianships when possible,
and providing appropriate protection through a tailored limited guardianship
when there are no available alternatives. Although preliminary and limited in
scope, this case study suggest that guardianships may adversely affect vulnerable
elders by causing dislocation, diminishing autonomy, and infringing on privacy.
Although increased funding for social services and professional guardians is
critical, I also recommend that institutional petitioners be required to certify that
they have provided reasonable and appropriate services prior to initiating a
guardianship that were designed to prevent the need for a guardian and/or to
either return the individual to the community, or to maintain that individual's
independent status. Post-appointment requirements, procedures, and reports
should be modernized and simplified using computer technology. In addition,
training programs, materials, and reports should be provided in multiple
languages to protect the rights of people whose guardians do not speak English as
their primary language.
As this research continues, I anticipate that some of the questions posed here
will yield additional answers, tentative conclusions will become more certain,
new questions will surface, and our recommendations will continue to evolve,
with the goal of improving the quality of life for the most vulnerable among our
elderly population.

118. Refers to prior to the hearing, usually based on information in the petition or gathered during the
Court Evaluator investigation.
119. This statistic is based on the most recent information available. One variable is the date of a
particular case and the possibility of returning to the community in the future, although it is extremely
rare that a person under a guardianship leaves a nursing home, unless the stay was merely rehabilitative
and short term.
120. Includes a temporary shelter followed by a single room occupancy hotel for one person inthe same.
121. This "Unknown/None" statistic includes one case in which the person died before the hearing,
two cases in which the petition was withdrawn, and one case in which the guardian did not file required
reports, so there is no "post-hearing" information about the person's residence.

